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OVERVIEW

[1] With their Motion, the Petitioners and the Mises en cause are seeking an order
from this Court granting additional powers to the Monitor (the “Motion”) so that the latter
may, directly or through its counsel, do the following:

a) compel the production, from time to time, from any Person having
possession, custody or control of any books, records, accountings,
documents, correspondences or papers, electronically stored or otherwise,
relating to the Twinco Interest, CFLCo Indemnity and CFLCo Maintenance
Obligations (each as defined hereafter), including the Twinco Requested
Information (as defined below) (the “Requested Information”) in respect of
the period from and after January 1, 2010, and such earlier periods as may
be approved by further order of the Court (the “Disclosure Period”);

b) require any Requested Information to be delivered within thirty (30) days
of the Monitor’s request or such a longer period as the Monitor may agree
to in its discretion; and

c) conduct investigations from time to time, including examinations under
oath of any Person reasonably thought to have knowledge relating to the
Requested Information, in respect of the Disclosure Period.

[the “Expanded Monitor Powers”]

[2] Previously, on June 29, 2018, Mr. Justice Stephen W. Hamilton issued an order to
sanction the Joint Plan of Compromise and Arrangement dated as of May 16, 2018 (the
‘Plan”) submitted jointly by the Petitioners and the Mises en cause (collectively the
“CCAA Parties” for the purposes hereof).

[3] During the present CCAA proceedings initiated in January 2015 pursuant to the
provisions of the Companies’ Creditors Arrangement Act (the “CCAA”), the CCAA Parties
have sold all of their assets other than the combined 17.062% equity interest (the “Twinco
Interest”) held in Twin Falls Power Corporation (“Twinco”) by Wabush Iron Co. Limited
and Wabush Resources Inc. (collectively “Wabush”).

[4] Pursuant to the Plan, the net proceeds of sales and other recoveries are to be
distributed to the creditors of the Participating CCAA Parties’ in accordance with the
terms and conditions of the Plan.

[5] Since the implementation of the Plan, the CCAA Parties, with the assistance of the
Monitor, have been working to wind down the estates of the CCAA Parties so that the net

" As defined in the Plan.
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proceeds from such recoveries and realizations can finally be distributed to the creditors
of the CCAA Parties as soon as possible.

[6] The initial interim distributions to the creditors with proven claims under the Plan
took place in August and September 2018.

[7] A second interim distribution to such creditors with proven claims took place in
mid-of May 2021.

[8] A final distribution will not occur until the realization or collection of all material
assets of the CCAA Parties including the Twinco Interest.

[9] The CCAA Parties were informed by the Monitor that a significant majority of the
creditors of Wabush are former employees of Wabush Mines, many of whom are elderly,
and who are reasonably assumed to be anxious to receive their final distributions as soon
as possible.

[10] Subject to the resolution and collection of certain outstanding tax refunds, the
CCAA Parties have realized on all of their assets other than the Twinco Interest.

[11] On November 16, 2020, in furtherance of the CCAA Parties’ efforts to monetize
the Twinco Interest, the CCAA Parties filed a Motion for the Winding up and Dissolution,
Distribution of Assets, Reimbursement of Monies and Additional Relief (the “CBCA
Motion”) on a pro forma basis, which was subsequently scheduled by the Court to be
heard on January 29, 2021.

[12] On January 29, 2021, the Court adjourned the CBCA Motion, the CFLCo
Contestation? and the Twinco Dismissal Motion® sine die, and on February 22, 2021, the
Supreme Court of Newfoundland and Labrador (the “Newfoundland Court”) adjourned
the Twinco Liquidation Motion#, in order to allow the parties an opportunity to explore the
possibility of a consensual resolution of the matters raised in those proceedings which
essentially boils down to disposing of the Twinco Interest.

[13] As those negotiations did not proceed in any meaningful way, the CCAA Parties
are seeking this Motion for the Expansion of the Monitor’s Powers to facilitate the recovery
of assets for the benefit of the CCAA Parties’ creditors and the winding up of the CCAA
Parties’ estate and the termination of the CCAA Proceedings.

[14] As can be noted above, the Expanded Monitor Powers sought herein all relate to
the Twinco Interest which is, to all intents and purposes, the last asset to monetize and
realize in the context of the CCAA proceedings.

2 As defined below.
3 As defined below.
4 As defined below.



500-11-048114-157 PAGE: 4

[15] Until now, Twinco and its shareholder CFLCo have been steadfastly blocking all
attempts of the CCAA Parties and the Monitor to monetize the Twinco Interest in the
furtherance of the Plan, which involves obtaining the relevant and necessary
documentation required to determine with reasonable certainty the value of the Twinco
Interest in the context of the present CCAA Proceedings.

[16] Twinco’s and CFLCo’s refusal to deal with the Twinco Interest has left little
alternative but to seek the wind down and the dissolution of Twinco in the context of the
present CCAA Proceedings to finally permit the CCAA Parties, with the assistance of the
Monitor, to realize this asset of Wabush, complete the final distribution to the Plan
creditors and terminate at last the CCAA Proceedings that have been ongoing since 2015.

1. THE PROCEDURAL CONTEXT INVOLVING TWINCO

1.1 The Twin Falls Power Corporation (Twinco)

[17] Based on the Motion, the Court retains the following relevant facts:

- Twinco is an incorporated joint venture formed under the Canada Business
Corporations Act (the “CBCA”) on February 18, 1960, among Churchill Falls
(Labrador) Corporation Limited (“CFLCo0”), Wabush Iron Co. Limited and Wabush
Resources Inc. (collectively “Wabush”) and the Iron Ore Company of Canada
(“IOC”), among others;

- As at December 31, 2019, Twinco was owned 33.3% by CFLCo, 49.6% by 10C,
and 17.062% interest held jointly by Wabush?®;

- Pursuant to Twinco’s fiscal year 2019 Audited Financial Statements, Twinco has
approximately $6.1M in cash and cash equivalent assets (the “Twinco Cash”) and
approximately $46,000 of liabilities®;

- The history of the Twinco Plant” is long and complicated and is set out in
significant detail in the CBCA Motion. However the highlights are set out hereafter;

- In 1961, CFLCo licensed to Twinco the rights to develop a 225-megawatt
hydroelectric generating plant on the Unknown River in Labrador (the “Twinco
Plant”);

- In addition to the Twinco Plant, Twinco owned a number of other assets including
(i) the physical building which houses the Twinco Plant (the “Twinco Building”);
(ii) the transmission lines from the Twinco Plant to its consumers (the “Twinco
Transmission Lines”); and (iii) the equipment which comprises the Twinco Plant

54.6% held by Wabush Iron Co. Limited and 12.5% by Wabush Resources Inc.
6R-3.
7 As defined below.
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and which was used in the production of hydroelectric power (the “Twinco
Machinery”) (collectively, with the Twinco Building and Twinco Transmission
Lines, and such other assets of Twinco the “Twinco Assets”);

In 1974, CFLCo took over the Twinco Plant and undertook comprehensive
maintenance obligations in respect of the Twinco Plant (the “CFLCo Maintenance
Obligations”), and indemnified Twinco in respect of those obligations and
environmental liabilities in connection with the Twinco Plant and Twinco Assets
(the “CFLCo Indemnity”)?;

The Twinco Plant was placed into an extended shutdown in 1974. Since that time
until today, based on various environmental assessments commissioned by
Twinco over the years as summarized in various Audited Financial Statements of
Twinco, the CCAA Parties understand that potential environmental liabilities may
have occurred in respect of the Twinco Plant and Twinco Assets (the “Potential
Environmental Liabilities”);

The CCAA Parties are of the view that the responsibility for any environmental
liability lies squarely with CFLCo and not Twinco, pursuant to CFLCo’s
Maintenance Obligations and CFLCo Indemnity?®;

It is not clear to the CCAA Parties and the Monitor whether, and to what extent,
Twinco may have funded maintenance or environmental remediation that was
CFLCo’s responsibility, and for which Twinco may have a claim against CFLCo for
reimbursement;

As stated in the CBCA Motion, for years, both prior to and after the commencement
of the present CCAA Proceedings, the CCAA Parties, with the support of I0C,
have sought to obtain a distribution of the Twinco Cash to Twinco’s shareholders,
but such distribution has been continuously resisted by Twinco and CFLCo;

The CCAA Parties believe that CFLCo did not support further distributions to the
shareholders because it wants to ensure a cash pool from Twinco to pay for the
Potential Environmental Liabilities notwithstanding the CFLCo Indemnity and
CFLCo Maintenance Obligations;

Pursuant to Twinco’s Articles of Continuance dated August 1, 1980, the
shareholders are entitled to share rateably in the remaining property of Twinco
upon dissolution;

8 As more particularly detailed in the CBCA Motion.
% R-6 of the CBCA Motion.

°R-4.
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[18]

Wabush’s share of the Remaining Twinco Cash'! is approximately $1,040,000, a
material amount, together with their pro rata share of what other money may be

subject to reimbursement claims against CFLCo;

As the information to determine the amount of maintenance and other
indemnifiable expenses that may be subject to reimbursement by CFLCo is within

the knowledge of Twinco, an accounting was requested in the CBCA Motion;

Without this information, it is impossible for the CCAA Parties or the Monitor to
calculate what the approximate true value of the Twinco Interest may be to ensure
that the CCAA Parties’ creditors receive appropriate recovery from the Twinco

Interest.

1.2 The CBCA Motion and the relief sought

The history of the CCAA Parties’ repeated attempts to engage in a constructive
dialogue with Twinco and its majority shareholder CFLCo, is more fully set out in detail in

the CBCA Motion, which has been continued sine die until now.

[19]

While the CCAA Parties had been hopeful that a consensual resolution could be
achieved, they concluded that based on the lack of desire of Twinco and CFLCo to

engage in a constructive manner, a consensual resolution was not possible.

[20]

Accordingly, on November 16, 2020, the CCAA Parties filed the CBCA Motion,

seeking the issuance of Orders against Twinco and CFLCo:

a) confirming CFLCo’s liability for Twinco’s maintenance obligations and
environmental liabilities related to the Twinco Plant from and after July 1,
1974;

b) compelling an accounting from Twinco of all monies expended by Twinco
in respect of maintenance and environmental costs that have not been
reimbursed by CFLCo pursuant to the CFLCo Indemnity and CFLCo
Maintenance Obligations (collectively, the ‘Reimbursable
Environmental/Maintenance Costs”);

c) directing CFLCo to reimburse all Reimbursable
Environmental/Maintenance Costs (such amount to be reimbursed by
CFLCo, being the “CFLCo Reimbursement”) to Twinco for distribution to
the shareholders as part of the winding up and dissolution of Twinco
pursuant to the relief requested in paragraph (d) below;

d) directing the winding up and dissolution of Twinco pursuant to
section 214 and/or section 241 (3)(I) of the CBCA and a distribution of: (i)

1 As defined below.

PAGE: 6
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the Twinco Cash net of all reasonable fees and expenses incurred by
Twinco to implement and complete the wind-up and dissolution being
sought in this Motion (the “Remaining Twinco Cash”), and (ii) the CFLCo
Reimbursement to Twinco’s shareholders, including Wabush, on a pro rata
basis; and

e) in the alternative to (d), directing Twinco and/or CFLCo to purchase the
shares of Twinco held by Wabush pursuant to section 214 (2) and/or
section 241 (3)(f) of the CBCA for a purchase price equal to the amount of
Wabush’s pro rata share of: (i) the Twinco Cash, and (ii) the CFLCo
Reimbursement.

[the “CBCA Motion Proposed Orders’]

1.3 Twinco’s and CFLCo’s response to the CBCA Motion

[21] In response to the CBCA Motion, Twinco filed a proceeding entitled “Motion by
Twin Falls Power Corporation to Dismiss the Application for Lack of Jurisdiction and for
Forum Non-Conveniens” dated January 15, 20212, seeking to dismiss the CBCA Motion
for lack of jurisdiction of this Court to hear the CBCA Motion and alternatively, for forum
non-conveniens (the “Twinco Dismissal Motion”). The latter motion is scheduled to be
heard in August 2021.

[22] Concurrently, CFLCo filed a proceeding entitled “Contestation to the CBCA
Motion” dated January 15, 202113 (the “CFLCo Contestation”), substantially to the
same effect while announcing that it was also filing an Originating Application for the
Issuance of a Court-Supervised Liquidation and Dissolution Order before the
Newfoundland Court pursuant to sections 214 (1)(b)(ii), 215, and 217 of the CBCA,
seeking, inter alia, the court-supervised liquidation of Twinco.

[23] Seemingly in reaction to the CBCA Motion, CFLCo advised the CCAA Parties in
its CFLCo Contestation that despite years of resisting to do so, CFLCo was going to
imminently commence in the Newfoundland Court an originating application for a court-
supervised liquidation and dissolution of Twinco (the “Twinco Liquidation Motion”)"4.

[24] The Twinco Liquidation Motion was formally filed on January 21, 2021, to be heard
in Newfoundland on February 23, 20217,

[25] At the time, subject to obtaining a court hearing date for the Twinco Dismissal
Motion and CFLCo Contestation and the CBCA Motion, the parties agreed to seek an
adjournment of the CBCA Motion, the Twinco Dismissal Motion, the CFLCo Contestation

12 R-5. The Twinco Dismissal Motion was modified on May 17, 2021.

3 R-6. The CFLCo Contestation was amended on May 19, 2021, in response to the present Motion.
4 C1.

5 R-7.
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and the Twinco Liquidation Motion, in each case without prejudice to each party’s right to
seek a new hearing date for any of such proceedings on 14 days’ prior written notice to
the other parties.

[26] On January 27, 2021, this Court adjourned sine die the CBCA Motion, the Twinco
Dismissal Motion, and the CFLCo Contestation and on February 22, 2021, CFLCo
confirmed the adjournment sine die of the Twinco Liquidation Motion with the
Newfoundland Court (all such adjourned proceedings, the “Adjourned Proceedings”).

[27] By letter dated February 1, 2021 (the “February 15t Letter”), counsel for the CCAA
Parties sought to confirm its understanding of the terms of the adjournment of the
Adjourned Proceedings as among the parties®.

[28] In the February 15t Letter, CCAA Parties’ counsel also set out the documents and
information that was to be provided by Twinco and CFLCo in furtherance of the proposed
efforts to reach a potential consensual resolution. The requested documents and
information were to be provided within 30 days of the letter, or within a reasonably
anticipated time that would be required to obtain any requested information that was not
readily available for delivery to the CCAA Parties.

[29] The requested documents and information were intended to provide the CCAA
Parties and the Monitor with a general understanding of the approximate range of
Reimbursable Environmental/Maintenance Costs that could be at issue to better enable
the CCAA Parties and Monitor to determine the approximate potential value of the Twinco
Interest. Without this information, a potential consensual resolution would be extremely
difficult, if not impossible, to reach.

[30] The requested documents and information in the February 15t Letter included,
among other things, the following information:

a) amount of cash and cash equivalents held by Twinco as at January 31,
2021, and a budget of expenses anticipated to be incurred by Twinco to the
date of the wind-up and liquidation that are not currently anticipated to be
subject to any reimbursement or sharing obligation;

b) copies of audited financial statements for Twinco for the years ended
December 31, 1974, to 2019 (excluding audited financial statements for the
year-ended December 31, 2004, 2005, 2008, 2013-2019); and

c) a summary of all expenses incurred by Twinco in respect to
environmental and maintenance and other costs in respect to the Twinco
Plant, Twinco Building and equipment located thereon for which Twinco has
not received full reimbursement from CFLCo or any other party, for the

6 R-8.
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period from July 1974 to December 31, 2020, as described in more detail in
the February 15! Letter.

[the “Twinco Requested Information”]

[31] The CCAA Parties pointed out that as shareholders, Wabush Iron and Wabush
Resources were already entitled to copies of all annual financial statements of Twinco
pursuant to section 155 of the CBCA. The balance of the information requested was in
the nature of information relating to expenses incurred by Twinco in connection with the
maintenance and environmental liabilities and Twinco’s updated cash position as at
January 31, 2021, and Twinco’s go forward budget to the anticipated date of its wind-up
and dissolution.

[32] However, according to the CCAA Parties’ counsel, the respective counsels for
Twinco and CFLCo both denied any undertaking to use in good faith efforts to provide
any of the Twinco Requested Information to the CCAA Parties and Monitor and both
resisted the production of any documentation to the CCAA Parties and Monitor.

[33] By letter dated February 4, 2021, counsel for Twinco stated that Twinco made no
such undertakings, any request would be taken under consideration — “nothing more”™—
that they would not, without specific direction from the Twinco directors, offer to provide
any documents, and that it would seek instructions from Twinco’s directors in respect to
the Twinco Requested Information and whether it was reasonable to “even consider”
undertaking to provide the Twinco Requested Information.’”

[34] Likewise, by letter dated February 5, 2021, CFLCo’s counsel denied any good faith
undertaking to provide any information requested by the CCAA Parties and stated that
the “ultimate decision to provide the requested documentation lies with Twinco”.'®

[35] On February 16, 2021, Twinco’s counsel sent a subsequent letter to the CCAA
Parties’ counsel confirming that Twinco’s board of directors, a majority of whom are
CFLCo’s nominees, decided that Twinco would not provide any of the Twinco Requested
Information to the CCAA Parties, as there was no “use” in such undertaking. Instead,
Twinco’s counsel informed the CCAA Parties that Twinco’s directors have decided only
to provide the CCAA Parties with Twinco’s audited financial statements from 2013-2019,
which financial statements, in the February 1t Letter, already expressly noted were
excluded from the CCAA Parties’ request (as the CCAA Parties already had copies of
these financial statements)."?

[36] While counsels for Twinco and CFLCo expressed concern that the CCAA Parties’
requests went back to 1974, neither counsel proposed to narrow the scope of the

7 R-9.
8 R-10.
¥ R-11.
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information requested to a shorter time period but instead issued blanket refusals and
denied any good faith undertaking to engage in the disclosure of such information.

[37] Based on the Expanded Monitor Powers being sought in this Motion, the CCAA
Parties and the Monitor are initially proposing to go back to January 1, 2010, only, with
the ability to request the Court to expand the time period to include earlier periods, if
needed.

[38] The counsels for the CCAA Parties and the Monitor sought to engage Twinco’s
and CFLCo’s counsels to try to find a resolution to the disclosure impasse and have been
informed by Twinco’s counsel that Twinco was not prepared to provide any additional
documentation beyond the financial statements it provided which the CCAA Parties
already had.

[39] By letter dated May 6, 2021, counsel for the CCAA Parties expressed their
disappointment and frustration over the lack of good faith demonstrated by Twinco and
CFLCo towards pursuing a consensual resolution and the resulting delay that ensued
since January 27, 2021, when the Adjourned Proceedings were adjourned. In that letter,
Twinco and CFLCo were advised that the CCAA Parties had no alternative but to seek
the present Motion and to reactivate the CBCA Motion.?°

1.4 The relief sought by the CCAA Parties and the Monitor

[40] The CCAA Parties are seeking the Expanded Monitor Powers, with the support of
the Monitor, pursuant to sections 11 and 23 of the CCAA, specifically sections 23(1)(c)
and (k), for the expansion of the powers of the Monitor in these CCAA Proceedings, so
that the Monitor may, directly or through its counsel exercise the Expanded Monitor
Powers more fully described above.

[41] The Expanded Monitor Powers are necessary to enable the Monitor to: (i) assist
the CCAA Parties with the recovery of value for the CCAA Parties’ creditors from the last
remaining asset of the CCAA Parties’ estate outside of tax refunds (ii) fulfill its statutory
duties to investigate and properly value, the assets and the liabilities of the CCAA Parties,
and (iii) facilitate the winding up and termination of these CCAA Proceedings.

[42] The true value of the Twinco Interest is unknown as both Twinco and CFLCo have
continuously refused to provide the CCAA Parties or the Monitor with any information in
respect of the nature and quantum of the Reimbursable Environmental/Maintenance
Costs that would assist the CCAA Parties and Monitor to properly value the Twinco
Interest.

[43] In the opinion of the CCAA Parties, the valuation of the Twinco Interest is of
particular importance as, among other things:

2 R-12.
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[44]

a) the Twinco Interest is the last asset of the CCAA Parties that has not yet
been monetized in these CCAA Proceedings, apart the collection of
outstanding tax refunds;

b) the Twinco Interest would increase the Plan creditors’ recoveries;

c) the monetization of the Twinco Interest is one of the last material steps to
be taken in these CCAA Proceedings, apart from the collection of the
outstanding tax refunds, before the CCAA Parties can complete their wind-
up of these CCAA Proceedings and provide a final distribution to the Plan
creditors;

d) expanding the Monitor's powers would permit it to further the valid
purpose of the CCAA engaged in the present circumstances of maximizing
recovery for the CCAA Parties’ creditors; and

e) the monetization of the Twinco Interest would fulfill the purpose of the
Plan which is to distribute the net proceeds of the Participating CCAA
Parties’ assets to the Plan creditors.

The continuous refusal of Twinco and CFLCo to engage with the CCAA Parties

and the Monitor has only served to perpetuate the status quo, resulting in further delays
to the ability of the CCAA Parties’ creditors to obtain a final distribution and complete the
winding up and termination of these CCAA Proceedings.

[45]

[46]

The CCAA Parties contend that:

the requested relief is necessary and appropriate in the circumstances and is in
the best interests of all the CCAA Parties’ stakeholders as Twinco and CFLCo
have continued to demonstrate that they will not cooperate in connection with the
realization of the Twinco Interest and instead, will engage in actions that seek only
to preserve the status quo by frustrating and delaying all realization efforts by the
CCAA Parties; and

the valuation of the Twinco Interest is of particular importance to these CCAA
Proceedings and should be conducted by the Monitor for the benefit of the
creditors irrespective of the proposed liquidation and wind down of Twinco.

Given the inextricable conflict of CFLCo and its new strategic attempt to control

the liquidation and wind down process of Twinco in Newfoundland and Labrador, which
it had previously steadfastly opposed to frustrate the CCAA Parties, the latter contend
that it would be appropriate for this Court to grant their Motion, expand the powers of the
Monitor and allow it to proceed with the long-delayed valuation of the Twinco Interest
without further obfuscation from CFLCo.
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1.5 The position of Twinco and CFLCo

[47] The position of Twinco and of CFLCo is essentially the same and can be
summarized as follows:

- No interpretation of section 11 of the CCAA, alone or read in conjunction
with sections 23(1) c¢) and (k), permits the granting of the Expanded Monitor
Powers in the present circumstances;

- The Expanded Monitor Powers aim at Twinco which is not a debtor
company pursuant to the CCAA;

- This Court does not have the power to delegate such broad powers (i.e.,
the power to examine under oath) to the Monitor, without an explicit
statutory authorization;

- This Court does not have the power to compel a person outside of Québec
to respond to such orders;

- The statutory discretion under section 11 of the CCAA does not extend to
the Expanded Monitor Powers sought by the CCAA Parties in the Motion.

[48] In connection with the last argument put forward by both Twinco and CFLCo that
there is a limit to the statutory discretion under section 11 of the CCAA, they added that
the present CCAA Proceedings which aim at restructuring corporations as opposed to
their liquidation, are not the appropriate vehicle for investigation of third parties to the
CCAA Proceedings.

[49] Inline with the forgoing, Twinco makes the astonishing if not misleading affirmation
that it is a third party (a stranger) herein, with no link to the CCAA Proceedings:

17. Further, neither Twinco nor CFLCo is a party to the CCAA Proceedings,
nor is either corporation a party governed by the original or any subsequent
order issued in the CCAA Proceedings.

18. Rather, both Twinco and CFLCo are strangers to the CCAA Proceedings
in which the Wabush Motion has been brought.

117. Here, Twinco is a third party, with no link with the CCAA Proceedings.
[...] Twinco is neither the debtor, nor a creditor, an employee, a director, a
shareholder, nor another party doing business with the insolvent company. It has
no interest whatsoever in the recovery, and now, in the liquidation of the
CCAA Parties.?!

21 Paragraphs 17, 18 and 117 of the Twinco’s Argument Plan.
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[Emphasis added]

[50] Contrary to the foregoing assertions, Twinco is not a “stranger to the CCAA
Proceedings”.

[51] Pursuant to the Claims Process?? authorized by the Court, Twinco filed a proof of
claim against Wabush for approximately $780,0002%. Twinco’s claim was allowed by the
Monitor in 201624,

[52] The Court understands that Twinco even received a partial distribution in respect
of its claim under the Plan and is likely to participate in the final distribution.

ANALYSIS

[53] With all due respect, the Court finds that it has jurisdiction to rule on the present
Motion pursuant to the provisions of the CCAA.

[54] For the following reasons, the Court also finds that given the particular
circumstances and the nature of the present issues confronting the CCAA Parties and the
Monitor to bring the CCAA process to a conclusion within a reasonable delay, it is
appropriate for this Court to exercise its judicial discretion and grant to the Monitor the
Expanded Monitor Powers sought herein.

The Court has exclusive jurisdiction to determine the scope of the powers of the
Monitor in furtherance of the purposes of the CCAA

[55] At the outset, the Court is of the opinion that given the nature and the somewhat
narrow scope of the Expanded Monitor Powers sought, the present Motion can be
entertained regardless of the CBCA Motion, the Twinco Dismissal Motion and the CFLCo
Contestation and their eventual outcome as the latter rest essentially on the right of the
CCAA Parties to seek to wind down and the dissolution of Twinco via the CCAA
Proceedings before the Commercial Division of the Superior Court of Québec rather than
allow CFLCo to proceed with its Twinco Liquidation Motion before the Court of
Newfoundland.

[56] Wabush Iron Co. Limited and Wabush Resources Inc. are undoubtedly
shareholders of Twinco and as such, the Twinco Interest is one of their assets to be
monetized and realized with the assistance of the Monitor pursuant to the Plan sanctioned
by the Court in June 2018.

22 On November 5, 2015, the CCAA Court issued an Order, inter alia, approving a procedure for the
submission, evaluation and adjudication of claims against the CCAA Parties and their current and former
directors and officers (the “Claims Process”).

2 R-14.

2 Id.
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[57] Therefore, the valuation of the Twinco Interest is not only of particular importance
to the present CCAA Proceedings, but it should be conducted by the Monitor for the
benefit of the creditors irrespective of the dispute between the parties relating to the
jurisdiction over the proposed liquidation and wind down of Twinco.

[58] In fact, the monetization and the realization of the Twinco Interest do not
necessarily require the wind down and the dissolution of Twinco to occur given the
apparent extent of the Twinco Interest in Twinco.

[59] The Court understands that the Twinco Requested Information is intended to
provide the CCAA Parties and the Monitor with a general understanding of the
approximate range of the Reimbursable Environmental/Maintenance Costs that could
possibly be the subject of the CFLCo Reimbursement to better enable the CCAA Parties
and Monitor to calculate the approximate value of the Twinco Interest.

[60] The Twinco Requested Information is purely factual in nature and excludes
documents that the Wabush shareholders already have in their possession such as
financial statements for December 31, 2004, 2005, 2008, 2013-2019.

[61] The Court also understands that it is the steadfast and the somewhat inexplicable
refusal of Twinco and of its shareholder CFLCo to provide any of the Twinco Requested
Information?® to the CCAA Parties and to the Monitor that prevents the latter from
determining with a minimum of accuracy what is the estimated value of the Twinco
Interest.

[62] This determination expected to be performed by the Monitor relates directly to an
asset of the CCAA Parties that is covered by the Plan sanctioned by this Court, and such
a determination falls squarely on the tasks, duties and responsibilities of the Monitor within
the present CCAA Proceedings regardless of the eventual dissolution or not of Twinco.

[63] Moreover, of obvious significance in the eyes of the Court, Twinco filed a proof of
claim for $780,000 that was accepted by the Monitor pursuant to the Claims Process
approved by the Court.

[64] It is somewhat incomprehensible that Twinco would nevertheless affirm that it is a
third party, a “stranger” with no link with the CCAA Proceedings and that it is neither the
debtor, nor a creditor, an employee, a director, a shareholder, nor another party doing
business with the CCAA Parties that include two of its shareholders (Wabush).

[65] How can Twinco seriously pretend that it has no interest whatsoever in the
recovery, and presently, in the liquidation of the CCAA Parties when it filed a proof of
claim for $780,0007?

25 Purposely limiting the same to documents that the Wabush shareholders already have.
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[66] Twinco even stands to retrieve by way of the final distribution, a portion of the
Twinco Interest once realized by the Monitor, as the case may be.

[67] Moreover, didn't Twinco attorn to the jurisdiction of the Québec Superior Court
(Commercial Division) by deciding to file a proof of claim against the Wabush
shareholders in the present CCAA Proceedings?26

[68] The evidence satisfies the Court that Twinco and its shareholder CFLCo have
demonstrated that they have no intention of providing any information to the CCAA
Parties in a timely fashion that would assist the CCAA Parties and Monitor to determine
the true value of the Twinco Interest, which would then form the basis for a potential
consensual resolution, leading to a final distribution to creditors and a wind-up and
termination the CCAA Proceedings.

[69] The Court shares the CCAA Parties’ counsel view that it is even possible that with
the information on hand, the CCAA Parties and the Monitor may come to a determination
that the amount of the CFLCo Reimbursement in dispute may not be sufficiently material
on a cost-benefit analysis to continue to pursue recovery of such amount, significantly
narrowing the issues in dispute in the CBCA Motion.

[70] Who knows? Should the Twinco Interest be disposed of on a consensual basis,
Twinco and CFLCo could very well decide to forgo the wind down and the dissolution
proceedings completely, a decision that would rest with them without any further
involvement of the CCAA Parties (i.e., the Wabush shareholders).

[71] Be that as it may be, the CCAA Parties are only seeking to expand the Monitor’s
powers in the CCAA Proceedings to enable the Monitor to obtain the Requested Twinco
Information necessary to value the Twinco Interest, which is now the most significant
asset of the CCAA Parties remaining to be realized in the CCAA Proceedings apart from
tax refunds.

[72] With all due respect, the proposed relief sought with the present Motion does not
entail any compromission of the rights and recourses of Twinco and of its shareholder
CFLCo vis-a-vis the Twinco Interest other than enabling the CCAA Parties and the
Monitor to be aware of its potential estimated value without prejudice to the arguments
that Twinco and/or CFLCo may want to put forward in connection therewith.

26 Bouygues Building Canada inc. v. lannitello et Associés inc, 2018 QCCA 504 :

[23] By submitting a proof of claim to the Trustee and appealing the disallowance, the Joint Venture
attorned to the jurisdiction of the Quebec Superior Court sitting in bankruptcy matters. It could hardly
blame the Trustee after the fact as it did for having decided on the validity of the claim as submitted, since
the Trustee was obliged to do so. The Joint Venture did not seek permission to continue the Ontario
proceedings with a view to qualifying its contingent claim prior to filing a proof of claim with the Trustee.
[References omitted]
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[73] The Court finds that the Expanded Monitor Powers sought in the present Motion
are necessary and appropriate to enable the Monitor to, among other things:

(i) fulfill its statutory duties to investigate and properly value the assets and
the liabilities of the CCAA Parties;

(ii) further the valid purpose of the CCAA to maximize the recovery of Plan
creditors, by assisting the CCAA Parties with the recovery of value for the
CCAA Parties’ creditors from the last significant asset remaining of the
CCAA Parties’ estate other than tax refunds; and

(iii) facilitate the winding up and termination of these CCAA Proceedings.

[74] The Court bears in mind that the Monitor was appointed by this Court pursuant to
the authority granted upon this Court under the CCAA?.

[75] Therefore, subject to the provisions of the CCAA, this Court has the exclusive
jurisdiction to determine, inter alia, the scope of the powers of the Monitor in furtherance
of the purposes of the CCAA especially if such powers relate directly to an asset or the
property of the CCAA Parties that is part of the Plan previously sanctioned.

Section 23(1)(c) of the CCAA

[76] In Emnst & Young Inc. v. Essar Global Fund Limited?®, the Court of Appeal for
Ontario reminded us that section 23 of the CCAA sets out a basic framework of the
minimum mandatory duties and functions of the monitor under the CCAA which may be
augmented through the exercise of discretion by the Court, and that, not surprisingly, the
monitor’s role has evolved since then over time:

[106] The 1997 amendments to the CCAA gave legislative recognition to the role
of the monitor and made the appointment mandatory. The 2007 amendments to
the CCAA expanded the description of the monitor’s role and responsibilities. In
essence, its minimum powers are set out in the Act and they may be augmented
through the exercise of discretion by the court, typically the CCAA supervising
judge. This framework is reflected in s. 23 of the CCAA, which enumerates certain
duties and functions of a monitor. Paragraph 23(1)(k) directs that a monitor shall
carry out “any other functions in relation to the company that the court may direct.”
Its express duties under s. 23(1)(c) include making, or causing to be made, any
appraisal or investigation that the monitor “considers necessary to determine with
reasonable accuracy the state of the company’s business and financial affairs and
the cause of its financial difficulties or insolvency”. It is then to file a report on its
findings.

27 Section 11.7 (1) CCAA.
282017 ONCA 1014.
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[107] Not surprisingly, as with the CCAA itself, the role of the monitor has evolved
over time. [...]

[Emphasis added]

[77]1 Section 23(1)(c) of the CCAA requires the Monitor to “make, or cause to be made,
any appraisal or investigation the monitor considers necessary to determine with
reasonable accuracy the state of the company’s business and financial affairs”.

[78] In the present instance, the true value of the Twinco Interest is unknown as both
Twinco and CFLCo have continuously refused to provide the CCAA Parties or the Monitor
with any information in respect to the nature and quantum of the Reimbursable
Environmental/Maintenance Costs that would assist the CCAA Parties and the Monitor to
properly value the Twinco Interest.

[79] The information required to determine the amount of maintenance and other
indemnifiable expenses that may be subject to reimbursement by CFLCo is solely within
the knowledge of Twinco.

[80] Therefore, the Court is satisfied that without the Expanded Monitor Powers
presently sought, it will be impossible for the Monitor to calculate what the true
approximate value of the Twinco Interest may be in order for the Monitor to fulfill its
statutory duties under the CCAA.

[81] In the present circumstances, it is only appropriate for this Court to grant the
Expanded Monitor Powers requested.

[82] Moreover, the present circumstances are not necessarily unique, CCAA monitors
have already been granted the type of additional powers sought by the CCAA Parties
herein.

[83] Recently, in Arrangement relatif a 9227-1584 Québec inc.?°, Justice Peter
Kalichman then sitting in the Commercial Division of the Québec Superior Court reminded
that under section 23(1)(c) of the CCAA, a monitor was required to make an assessment
or proceed to investigate what the monitor considered necessary to determine the state
of the debtor’s financial affairs.

[84] As the monitor was attempting to recover an asset, which was possibly of
significant value to the debtors, Justice Kalichman also declared that being consistent
with the purposes of the CCAA:

- The monitor was authorized and empowered to exercise powers of
investigation in respect of the debtors to (i) conduct an examination under
oath of any person thought to have knowledge relating to the debtors, their

292021 QCCS 1342, par. 47 and 48.
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business or their property; and (ii) to order any such person to be examined
to produce any books, documents, correspondence or papers in that
person’s possession or power relating to the debtors, their business or their
property;

- Certain persons could be compelled to provide the monitor with a copy of
their complete accounting with respect to the sale of certain property, which
according to Justice Kalichman, was linked to the debtors and their assets.

[85] In the aforementioned case, Justice Kalichman relied in part on the extended
powers that had already been granted to the Monitor by the Court in the Amended and
Restated Initial Order.

[86] The Court was taken aback at the suggestion made by Twinco’s counsel that such
powers granted to a monitor in an Initial Order or the like should be somewhat discounted
as they usually form part of a draft Initial Order prepared and submitted by the debtor’s
lawyer, alas, implying that the Commercial Division Justices blindly rubber stamp such
draft Initial Orders, which could not be further from the reality.

[87]  With all due respect, the Court believes that the Monitor’s powers to investigate,
question and compel the communication of information and documents required to
determine with reasonable accuracy the state of the company’s business and financial
affairs which includes the assessment of the value of assets or property of the debtor,
should not be limited to the only corporate documents available to a shareholder pursuant
to the provisions of the CBCA.

[88] In Osztrovics Farms Ltd.3°, the Ontario Court of Appeal dismissed the suggestion
that the trustee’s power to obtain information “relating in whole or in part to the bankrupt,
his dealings or property” only extended to corporate documentation that pertained solely
to the business and affairs of the corporation, and not another company in which the
bankrupt held a significant interest.

[89] The Ontario Court of Appeal also stated that applying a narrow interpretation of
the trustee’s investigatory powers only to the corporate documentation, that pertain solely
to the business and affairs of the bankrupt, and not to information about another company
in which the bankrupt has significantly invested, would frustrate the trustee’s ability to
discharge its duty to the bankrupt’s creditors to value and realize upon the most significant
asset in bankrupt’s estate.

[90] In Osztrovics, the bankrupt was a shareholder in a corporation, owning 48% of the
company. The trustee requested that the company provides certain information that the
trustee required to value the bankrupt’s shares in that corporation. The latter refused and
the trustee sought and obtained an order pursuant to sections 163 and 164 of the BIA

30 Osztrovics Estate v. Osztrovics Farms Ltd., 2015 ONCA 463, pars. 7,14 and 15.
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requiring: (i) that company to disclose to it certain documents; and (ii) certain parties to
submit to oral examinations.

[91] While Osztrovics was decided in the context of bankruptcy proceedings under the
Bankruptcy and Insolvency Act3’, the Court believes that those principles apply equally
to the CCAA proceedings?2.

[92] The Court may add that the fact that we find ourselves in the context of CCAA
proceedings involving the liquidation of the CCAA Parties as opposed to their
restructuring does not matter.

[93] Liquidating CCAA proceedings have been accepted in practice and case law with
an expanded view of the role of the monitor under such circumstances.

[94] Allin all, in liquidating CCAA proceedings, the responsibilities and the powers of
the Monitor remain essentially the same subject to any additional powers that may be
granted by the Court at its discretion.

Section 23(1)(k) of the CCAA

[95] Section 23(1)(k) of the CCAA expressly allows this Court to expand the list of
duties and functions of the Monitor by directing the latter to “carry out any other functions
in relation to the debtor company that the court may direct.”

[96] In previous decisions, Justices sitting in the Commercial Division of the Québec
Superior Court expanded the monitor’s powers to include the ability to compel any person
reasonably thought to have knowledge relating to any of the debtors, their business or
property to be examined under oath, and to disclose and produce to the monitor any
books, documents, correspondence or papers in that person’s possession or power.3

[97] The counsel for the CCAA Parties pointed out, rightly so, to the Court that although
CCAA courts have authorized relief similar to the Expanded Monitor Powers in respect to
“any person” thought to have knowledge of the debtor, its business or property, the
Expanded Monitor Powers here are narrower in that they are only directed at those
persons reasonably thought to have knowledge relating to the Twinco Interest, the CFLCo

31 Sections 163 and 164 BIA.

32 Confederation Treasury Services Ltd., Re, 1995 CarswellOnt 2301, par. 18.

33 Arrangement relatif & 9323-7055 Québec inc. (Aquadis International Inc.), 2020 QCCA 659 at para 68:

[68] What is inescapable and particularly applicable here is the acceptance, in the practice and case law,
of the liquidating CCAA and the expanded view of the role of the monitor, indeed the baptism of the
“super monitor”. [...] [References omitted]

34 Amended and Restated Initial Order dated August 24, 2018, in the matter of the Arrangement under
the Compagnies’ Creditor’s Arrangement Act, of The S.M. Group Inc., 500-11-055122-184 at para 50.1;
See also Amended and Restated Initial Order dated December 2, 2019, in the matter of the Arrangement
under the Compagnies’ Creditor’s Arrangement Act, of 9227-1584 Québec Inc. & 9336-9262 Québec Inc.,
500-11-057549-194 at para 39 k).
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Indemnity and the CFLCo Maintenance Obligations, including the Twinco Requested
Information, and, subject to any further order of this Court, they are limited to a disclosure

period of only 10 years, going back to 2010.

The broad judicial discretion conferred under Section 11 of the CCAA

[98] Section 11 of the CCAA stipulates:

11. Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and
Restructuring Act, if an application is made under this Act in respect of a debtor
company, the court, on the application of any person interested in the matter, may,
subject to the restrictions set out in this Act, on notice to any other person or without
notice as it may see fit, make any order that it considers appropriate in the
circumstances.

[Emphasis added]

[99] The Court is particularly mindful of the teachings of the Supreme Court of Canada
in the recent case of 9354-9186 Québec inc. v. Callidus Capital Corp.3®, in which the
broad discretion under section 11 of the CCAA, being the “engine” of the CCAA, was

confirmed:

[47] One of the principal means through which the CCAA achieves its objectives is
by carving out a unique supervisory role for judges (see Sarra, Rescue! The
Companies’ Creditors Arrangement Act, at pp. 18—-19). From beginning to end,
each CCAA proceeding is overseen by a single supervising judge. The supervising
judge acquires extensive knowledge and insight into the stakeholder dynamics and
the business realities of the proceedings from their ongoing dealings with the
parties.

[48] The CCAA capitalizes on this positional advantage by supplying supervising
judges with broad discretion to make a variety of orders that respond to the
circumstances of each case and “meet contemporary business and social needs”
(Century Services, at para. 58) in “real-time” (para. 58, citing R. B. Jones, “The
Evolution of Canadian Restructuring: Challenges for the Rule of Law”, in J. P.
Sarra, ed., Annual Review of Insolvency Law 2005 (2006), 481, at p. 484). The
anchor of this discretionary authority is s. 11, which empowers a judge “to make
any order that [the judge] considers appropriate in the circumstances”. This section
has been described as “the engine” driving the statutory scheme (Stelco Inc. (Re)
(2005), 253 D.L.R. (4th) 109 (Ont. C.A.), at para. 36).

[49] The discretionary authority conferred by the CCAA, while broad in nature, is
not boundless. This authority must be exercised in furtherance of the remedial
objectives of the CCAA, which we have explained above (see Century Services,
at para. 59). Additionally, the court must keep in mind three “baseline
considerations” (at para. 70), which the applicant bears the burden of

352020 SCC 10.
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demonstrating: (1) that the order sought is appropriate in the circumstances, and
(2) that the applicant has been acting in good faith and (3) with due diligence (para.
69).

[Emphasis added]

[100] In the present instance, the Court is satisfied that the CCAA Parties have
demonstrated that the Expanded Monitor Powers are appropriate in the circumstances
and that they have been acting in good faith and with diligence in this matter.

[101] The Courtis also satisfied that granting the Expanded Monitor Powers shall further
the purposes of the CCAA.

[102] Under the present circumstances, the Court is also guided by the Plan dated May
16, 2018, that was sanctioned by the Court soon after and is satisfied that:

(i) the Expanded Monitor Powers should enable the Monitor to assist
the CCAA Parties to recover additional value for the CCAA Parties’
creditors;

(i) the Twinco Interest is the last remaining asset of the CCAA Parties’
estate (outside of tax refunds) that has not yet been monetized in
these CCAA Proceedings;

(i)  the successful monetization of the Twinco Interest would increase
the Plan creditors’ recoveries. Wabush Iron and Wabush Resources’
share of the Twinco Cash is approximately $1,040,000, together with
their pro rata shares of any CFLCo Reimbursement;

(iv) a significant majority of the creditors of Wabush are former
employees of Wabush Mines, many of whom are elderly, and who
are reasonably assumed to be anxious to receive their final
distributions as soon as possible; and

(v)  the monetization of the Twinco Interest would fulfill the purpose of
the Plan which is to distribute the net proceeds of the Participating
CCAA Parties’ assets and other recoveries for the creditors’ benefit.

The “person” that may be subjected to the Expanded Monitor Powers does not
necessarily need to be a debtor company under the CCAA Proceedings

[103] The Court shares the view of the counsel for the CCAA Parties that it is not a
requirement under section 11 or section 23 of the CCAA that those who are subject to
any order granted thereunder need to be debtor companies. As previously seen, there
are various examples of CCAA courts granting orders under these sections that provide
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for relief against third parties, including investigatory powers being granted to monitors to
investigate third parties in respect of the debtor’s property.

[104] Be that as it may, the Expanded Monitor Powers being sought here are in relation
to the CCAA Parties’ property, namely the Twinco Interest and therefore, the present
Motion is clearly “in respect of a debtor company” without forgetting that Twinco having
elected to file a proof of claim, has chosen to be a party to the CCAA Proceeding.

The Monitor’s neutrality

[105] Counsel for CFLCo questioned the neutrality of the Monitor if it is granted the
Expanded Monitor Powers given the ongoing litigation in Québec and in Newfoundland.

[106] The Court has already stated that the present Motion and the Expanded Monitor
Powers sought therein do not impact the rights and recourses of the parties in the CBCA
Motion and the Twinco Liquidation Motion instituted subsequently by CFLCo in
Newfoundland.

[107] It only relates to information to be provided to the Monitor without compromising
any of the parties’ rights and recourses in connection with the Twinco Interest with the
added potential benefit of inducing a consensual settlement and possibly avoid protracted
litigation.

[108] In Aquadis International®®, the Québec Court of Appeal held that in expanding the
monitor’'s powers under section 23 of the CCAA, the principle of the monitor’s neutrality
is “far from absolute” and there are exceptions. The Court stated that “[a]s long as the
monitor is objective and not biased and takes positions based on reasoned criteria to
further legitimate CCAA purposes, it now appears inescapable that the neutrality it must
maintain is attenuated.”?’

[109] Moreover, in Aquadis International, Justice Schrager made the following
comments regarding the involvement of a monitor in liquidating CCAA proceedings which
the Court finds quite relevant in the case at hand given the arguments raised by Twinco
and CFLCo in that respect:

[68] What is inescapable and particularly applicable here is the
acceptance, in the practice and case law, of the liquidating CCAA38
and the expanded view of the role of the monitor, indeed the baptism
of the “super monitor”.3®* The Appellants concede, if only indirectly, that

3% See Note 33.

37 Arrangement relatif & 9323-7055 Québec inc. (Aquadis International Inc.), 2020 QCCA 659 at para 73.

38 9354-9186 Québec inc. v. Callidus Capital Corp., 2020 SCC 10, para. 42 [Callidus].

39 Luc Morin and Arad Mojtahedi, “In Search of a Purpose: The Rise of Super Monitors & Creditor-Driven
CCAAs” in Jill Corraini and Blair Nixon (eds.), Annual Review of Insolvency Law, Toronto, Thomson
Reuters, 2019, p. 650.
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the Monitor could be authorized to exercise rights of the Debtor against third
parties as could a bankruptcy trustee. However, they object to the Monitor’s
power to sue one group of creditors (the Respondents) on behalf of another
group of creditors (the consumers or their insurers).

[69] In_my opinion, the Appellants objections are not well founded.

[70] Firstly, the bankruptcy trustee analogy is only a half truth. Trustees are
the assignees of a bankrupt’'s property, and as such, exercise the
patrimonial rights of the debtor but they also wear a second hat.*° Trustees
exercise rights and recourses on behalf of creditors against other creditors
and against third parties.*! Such rights and recourses arise from the BIA
(for example, under s. 95 for preferences) as well as under the civil law
generally (for example, the paulian action under arts. 1631 and following
C.C.Q.). Most significantly, the BIA recourses to attack preferences,
transfers under value and dividends paid by insolvent corporations
have been available to CCAA monitors since the amendments adopted
in 2007.%? Thus, the mere fact that the judgment in appeal empowers
the Monitor to sue to enforce rights of creditors is not conceptually
foreign to the general framework of insolvency law.

[71] Moreover, and without making too fine a point, the Appellants’ are
not creditors of the CCAA estate. They might have been, but they
chose not to file claims. As such, they are third parties. This eliminates
another conceptual, if not legal, difficulty in that, they do not potentially share
in the litigation pool after contributing to it.

[72] The Appellants also object, saying that the power given to the
Monitor to sue runs contrary to the principle of a monitor’s neutrality.
However, the case law and literature recognize that this neutrality is
far from absolute:

[110] Of necessity, the positions taken will favour certain
stakeholders over others depending on the context. Again, as stated
by Messrs. Kent and Rostom:

Quite fairly, monitors state that creditors and the Court
currently expect them to express opinions and make
recommendations. ... [T] he expanded role of the monitor
forces the monitor more and more into the fray. Monitors have
become less the detached observer and expert witness

40 Giffen (Re), 1998 CanLll 844 (SCC), [1998] 1 S.C.R. 91, para. 33.
41 Lefebvre (Trustee of) ; Tremblay (Trustee of), 2004 SCC 63, [2004] 3 S.C.R. 326, paras. 32—40.
42 S.36.1 CCAA.
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contemplated by the Court decisions, and more of an active
participant or party in the proceedings.

(...)

[119] Generally speaking, the monitor plays a neutral role in
a CCAA proceeding. To the extent it takes positions, typically those
positions should be in support of a restructuring purpose. As stated
by this court inlvaco Inc., Re (2006), 2006 CanLIll 34551 (ON
CA), 83 O.R. (3d) 108 (C.A.), at paras. 49-53, a_monitor_is not
necessarily a fiduciary; it only becomes one if the court specifically
assigns it a responsibility to which fiduciary duties attach.

[120] However, in exceptional circumstances, it may be appropriate
for a monitor to serve as a complainant. (...).*3

[73] As long as the monitor is objective and not biased and takes
positions based on_reasoned criteria to further legitimate CCAA
purposes, it now appears inescapable that the neutrality it must
maintain is attenuated.

[Emphasis added]

[110] Ultimately, Justice Schrager rejected the Appellants’ argument that the objectives
of the CCAA were being thwarted by allowing the Monitor to pursue a remedy to which it
was not entitled. In so deciding, Justice Schrager upheld the position of the CCAA Judge
who, in the exercise of his judicial discretion, had favoured a practical resolution of the
case by expanding the powers of the monitor:

[32] The judge rejected the Appellants’ argument that the objectives of the
CCAA are being thwarted by allowing the Monitor to pursue a remedy to
which it is not entitled. He characterized this argument as technical and
unconvincing because, in the absence of consensual settlements, recourse
against the Retailers (and JYIC) is the only possible avenue leading to a
global treatment of Aquadis’ liabilities. Thus, the powers sought by the
Monitor were deemed necessary in_order to materially advance the
restructuring process. The judge accepted this course of action as the
only practical resolution of this case. As such, he indicated that the
solution chosen was a sensible use of judicial resources since it avoids
the multiplication of individual actions outside the framework of the Plan of
Arrangement. [...]

[Emphasis added]

43 Essar, supra, note Error! Bookmark not defined..
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[111] In the present instance, the circumstances warrant the expansion of the Monitor’'s
powers as it is also the only practical and most reasonable solution to obtain the
Requested Information without necessarily compromising the rights and recourses of the
parties.

[112] Atthe very least, the CCAA Parties and the Monitor will, at long last, be in a better
position to determine the steps actually needed to realize the Twinco Interest and to
terminate the CCAA Proceedings without necessarily proceeding with its CBCA Motion
in its present format.

Is the Order granting the Expanded Monitor Powers enforceable throughout
Canada?

[113] It was argued that an Order of this Court granting the Expanded Monitor Powers
could not be enforceable in Newfoundland and persons in that Province could not be
compelled to testify at the behest of the Monitor in the exercise of his expanded powers.

[114] With all due respect, the Court disagrees with such a proposition given the fact
that such an Order is made pursuant to the CCAA.

[115] Moreover, it is only appropriate to remind Twinco and CFLCo that the Initial Order
as it was subsequently amended modified and restated (collectively the “Initial Order”)
already grants to the Monitor the authorization to apply to any other court in Canada for
orders which aid and complement this Order and any subsequent orders of this Court:

66. DECLARES that the Monitor or an authorized representative of the
CCAA Parties, and in the case of the Monitor, with the prior consent of the
CCAA Parties, shall be authorized to apply as it may consider necessary or
desirable, with or without notice, to any other court or administrative body,
whether in Canada, the United States of America or elsewhere, for orders
which aid and complement this Order and any subsequent orders of this
Court and, without limitation to the foregoing, any orders under Chapter 15
of the U.S. Bankruptcy Code, including an order for recognition of these
CCAA proceedings as “Foreign Main Proceedings” in the United States of
America pursuant to Chapter 15 of the U.S. Bankruptcy Code, and for which
the Monitor, or the authorized representative of the CCAA Parties, shall be
the foreign representative of the CCAA Parties. All courts and administrative
bodies of all such jurisdictions are hereby respectively requested to make
such orders and to provide such assistance to the Monitor as may be
deemed necessary or appropriate for that purpose.

[Emphasis added]

[116] Although the above-mentioned provision already contains a declaration that “All
courts” are requested to make such orders and to provide such assistance to the Monitor
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as may be deemed necessary or appropriate for that purpose, the following paragraph
expands further on the Court’s request for aid and assistance as follows:

67. REQUESTS the aid and recognition of any Court, tribunal, regulatory or
administrative body in_any Province of Canada and any Canadian federal
court or in the United States of America and any court or administrative body
elsewhere, to give effect to this Order and to assist the CCAA Parties, the
Monitor and their respective agents in carrying out the terms of this Order.
All_Courts, tribunals, regulatory and administrative bodies are hereby
respectfully requested to make such orders and to provide such assistance
to the CCAA Parties and the Monitor as may be necessary or desirable to
give effect to this Order, to grant representative status to the Monitor or the
authorized representative of the CCAA Parties in any foreign proceeding, to
assist the CCAA Parties and the Monitor, and to act in _aid of and to be
complementary to this Court, in carrying out the terms of this Order.

[Emphasis added]
[117] For greater certainty, the Court shall restate the same requests in the present

Order notwithstanding that the same nevertheless already apply without having to restate
all the provisions of the Initial Order herein.

The provisional execution of this Order notwithstanding any appeal

[118] It is also appropriate to grant the request of the CCAA Parties to order the
provisional execution of this Order notwithstanding any appeal and without the necessity
of furnishing any security.

[119] All in all, based on all the circumstances mentioned above, the Court finds that
without such an order, the CCAA Parties and the Plan creditors are bound to suffer
greater prejudice should Twinco and/or CFLCo appeal the present Order, thus causing
further delays in the implementation of the Plan given that the Twinco Interest is
essentially the last tangible asset to monetize and to realize in order to permit the final
distribution and the termination of the CCAA Proceedings initiated in 2015.

[120] Moreover, providing the Requested Information does not cause any prejudice to
Twinco and CFLCo other than allowing the CCAA Parties and the Monitor to have at last
a better idea of the value of the Twinco Interest without compromising the rights and
recourses of the parties.

FOR THOSE REASONS, THE COURT:

[121] GRANTS the present Motion for the Expansion of the Monitor’s Powers (the
“‘Motion”);
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[122] DECLARES that the CCAA Parties have given sufficient prior notice of the
presentation of this Motion to interested parties;

DEFINITIONS

[123] ORDERS that capitalized terms not otherwise defined in this Order shall have the
meanings ascribed to them in the Motion;

EXPANSION OF MONITOR’S POWERS

[124] ORDERS that, in addition to any other powers in the Initial Orders or other Orders
granted in these CCAA Proceedings, notwithstanding anything to the contrary and without
limiting the generality of anything therein, the Monitor is hereby authorized and
empowered to, directly or through its counsel:

a) compel any Person (as defined in the Initial Orders) with possession, custody
or control to disclose to the Monitor and produce and deliver any books,
records, accounting, documents, correspondences or papers, electronically
stored or otherwise, relating to the Twinco Interest, the CFLCo Indemnity and
the CFLCo Maintenance Obligations, including the Twinco Requested
Information (the “Requested Information”) in respect of the period from and
after January 1, 2010, and such earlier periods as may be approved by the
Court from time to time (the “Disclosure Period”); and

b) conduct investigations, including examinations under oath of any Person
reasonably thought to have knowledge relating to the Twinco Interest, the
CFLCo Indemnity and the CFLCo Maintenance Obligations, including the
Twinco Requested Information, in respect of the Disclosure Period;

DISCLOSURE OF DOCUMENTS AND INFORMATION

[125] ORDERS that requests made by the Monitor for the production of Requested
Information pursuant to subparagraph 124 (a) of this Order shall be made in writing and
delivered by electronic transmission, registered mail or courier, specifying the Requested
Information to be delivered to the Monitor by such Person;

[126] ORDERS that any Requested Information to be delivered by any Person to the
Monitor pursuant to subparagraph 124 (a) of this Order shall be delivered within thirty (30)
days of the Monitor’s request or such longer periods as the Monitor may agree to in its
discretion;

POWERS OF EXAMINATION
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[127] ORDERS that the examinations held pursuant to subparagraph 124 (b) of this
Order shall be conducted virtually due to the ongoing COVID-19 pandemic unless
otherwise agreed between the Monitor and the Person being examined;

[128] ORDERS that the Monitor shall deliver by electronic transmission on the Person
he wishes to examine pursuant to this Order, at least five (5) days prior to the scheduled
date of the examination, a summons to appear specifying the time and the Requested
Information that the Person must have in his or her possession during the examination;

[129] ORDERS that objections raised during examinations held pursuant to this Order
shall not prevent the continuation of the examination, the withess being required to
respond, unless they relate to the fact that the Person being examined cannot be
compelled or to fundamental rights or to a matter of substantial legitimate interest, in
which case the Person being examined may refrain from responding;

[130] For greater certainty, RESTATES and DECLARES that the Monitor or an
authorized representative of the CCAA Parties, and in the case of the Monitor, with the
prior consent of the CCAA Parties, shall be authorized to apply as it may consider
necessary or desirable, with or without notice, to any other court or administrative body,
whether in Canada, the United States of America or elsewhere, for orders which aid and
complement this Order and any subsequent orders of this Court and, without limitation to
the foregoing, any orders under Chapter 15 of the U.S. Bankruptcy Code, including an
order for recognition of these CCAA proceedings as “Foreign Main Proceedings” in the
United States of America pursuant to Chapter 15 of the U.S. Bankruptcy Code, and for
which the Monitor, or the authorized representative of the CCAA Parties, shall be the
foreign representative of the CCAA Parties. All courts and administrative bodies of all
such jurisdictions are hereby respectively requested to make such orders and to provide
such assistance to the Monitor as may be deemed necessary or appropriate for that
purpose.

[131] For greater certainty, RESTATES and REQUESTS the aid and recognition of any
Court, tribunal, regulatory or administrative body in any Province of Canada and any
Canadian federal court or in the United States of America and any court or administrative
body elsewhere, to give effect to this Order and to assist the CCAA Parties, the Monitor
and their respective agents in carrying out the terms of this Order. All Courts, tribunals,
regulatory and administrative bodies are hereby respectfully requested to make such
orders and to provide such assistance to the CCAA Parties and the Monitor as may be
necessary or desirable to give effect to this Order, to grant representative status to the
Monitor or the authorized representative of the CCAA Parties in any foreign proceeding,
to assist the CCAA Parties and the Monitor, and to act in aid of and to be complementary
to this Court, in carrying out the terms of this Order.

[132] ORDERS the provisional execution of this Order notwithstanding any appeal and
without the necessity of furnishing any security;
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[133] THE WHOLE with judicial costs payable by Twin Falls Power Corporation and
Churchill Falls (Labrador) Corporation Limited.
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